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In the Supreme Court of the State of Idaho

SHEY MARIE SHOGER,

)

)
Petitioner-Appellant,
V.

STATE OF IDAHO,
Respondent.

ORDER

)
)
)
)

NO. 33976

)

)
)

The Notice of Appeal was filed in the District Court March 5, 2007. A Reporter's
Transcript and Clerk's Record was filed January 20, 2005 in related appeal No. 31407, State v.
Shoger; therefore good cause appearing,
IT HEREBY IS ORDERED that this Court shall take JUDICIAL NOTICE of the
Reporter's Transcript and Clerk's Record filed in prior appeal No. 31407.
IT FURTHER IS ORDERED that the District Court. Clerk shall prepare and file a
LIMITED CLERK'S RECORD with this Court, which shall contain the documents requested in
the Notice of Appeal, together with a copy of this Order, but shall not duplicate any documents
filed in prior appeal Nos. 31407.
IT FURTHER IS ORDERED that the District Court Reporter shall prepare and
lodge a SUPPLEMENTAL REPORTER'S TRANSCRIPT, which shall include the proceedings
requested in the Notice of Appeal, but shall not duplicate any proceedings included in the
Reporter's Transcript filed in prior consolidated appeal Nos. 31407. The LIMITED CLERK'S
RECORD and REPORTER'S TRANSCRIPT shall be filed with this Court after settlement.

7J

DATED this 8th day of February 2007.

Supmnc ~urt

Dorothy Bea" , eputy Clerk for
Stephen W. enyon, Clerk
cc: Counsel of Record
District Court Clerk
District Court Reporter
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Case: CV-PC-2006-16607 Current Judge: Joel Horton
Shey Marie Schoger, Plaintiff vs State Of Idaho, Defendant·

Shey Marie Schoger, Plaintiff vs State Of Idaho, Defendant
Date

Code

User

8/24/2006

NCPC

CCAMESLC

New Case Filed - Post Conviction Releif

Joel Horton

MOTN

CCAMESLC

Motion to Proceed In Forma Pauperis and
Supporting Affidavit

Joel Horton

AFSM

CCAMESLC

Affidavit In Support Of Motion for Appointment of Joel Horton
Counsel

CERT

CCAMESLC

Certificate Of Mailing

District Court Cieri<

ORDR

CCGAGNMA

Order for Appointment of Counsel

Joel Horton

CERT

CCGAGNMA

Certificate Of Mailing

Joel Horton

9/25/2006

NOAP

CCTEELAL

District Court Clerk

10/10/2006

HRSC

CCGAGNMA

10/23/2006

PETN

CCBLACJE

Notice Of Appearance (Ellsworth For Public
Defender For Schoger)
Hearing Scheduled (Status 10/30/2006 03:30
PM) Notice of Status Conference
Amended Petition for Post Conviction Relief

10/30/2006

HRHD

CCGAGNMA

10/31/2006

ORDR

CCGAGNMA

HRSC

CCGAGNMA

11/15/2006

MOTN

CCBLACJE

11/16/2006

MOTN

CCBLACJE

MOTN

CCBLACJE

HRSC

CCGAGNMA

ORDR

CCGAGNMA

ANSW

CCHEATJL

11/20/2006

NOTC

CCGAGNMA

12/6/2006

HRVC

CCGAGNMA

HRSC

CCGAGNMA

ORDR

CCGAGNMA

9/8/2006

11/17/2006

Judge

Hearing result for Status held on 10/30/2006
03:30PM: Hearing Held Notice of Status
Conference
Order governing Proceedings & Setting of
Evidentiary Hearing
Hearing Scheduled (Court Trial 02/15/2007
03:00PM)
Motion for Order Waiving Attorney Client
Prlvelege

Joel Horton
Joel Horton
Joel Horton

Joel Horton
Joel Horton
Joel Horton

Motion for an Order Taking Judicial Notice of the Joel Horton
Case/Trial Record, Trancripts, the Rule 11
Agreement, The PSI and all Evidence and
Rulings in Re: Defs Motion for Reduction of
Sentence in Ada County Case No. H0400636
Joel Horton
Motion for Order Waiving all Attorney Client
Privilege
Joel Horton
Hearing Scheduled (Hearing Scheduled
12/06/2006 04:30 PM) Mo/Waive Privilege
Mo/Take Judicial Notice
Joel Horton
Order to Transport~ 12/6/06 @ 4:30 p.m.
Answer To Amended Petition For Post
Conviction Relief & Motion To Dismiss
Notice of Hearing on Motion to Dismiss (12/6/06
@4:30 p.m.)
Hearing result for Hearing Scheduled held on
12/06/2006 04:30 PM: Hearing Vacated
Mo/Waive Privilege
Mo/Take Judicial Notice
Hearing Scheduled (Hearing Scheduled
12/12/2006 03:00 PM)- Motion to Dismiss,
Mo/take Judicial Notice; Mo/Waive Priv.
Order to Transport

Joel Horton
Joel Horton
Joel Horton

Joel Horton

Joel Horton

•
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Case: CV-PC-2006-16607 Current Judge: Joel Horton
Shey Marie Schoger, Plaintiff vs State Of Idaho, Defendant

Shey Marie Schoger, Plaintiff vs State Of Idaho, Defendant
Date

Code

User

12/6/2006

BREF

CCCHILER

Brief in Support of Motion for Summary
Dismissal

Joel Horton

12/12/2006

HRHD

CCGAGNMA

Hearing result for Hearing Scheduled held on
12/12/2006 03:00 PM: Hearing Held

Joel Horton

12/15/2006

ORDR

CCGAGNMA

Order to Transport (2/15/07@ 3:00pm)

Joel Horton

12/22/2006

BREF

CCWATSCL

State's Second Brief in Support of Motion for
Summary Dismissal

Joel Horton

1/5/2007

MOTN

CCWRIGRM

Motion to Enlarge Time

Joel Horton

MEMO

CCWRIGRM

Supplemental Memorandum in Opposition to
Summary Disposition

Joel Horton

1/8/2007

ORDR

CCGAGNMA

Order Enlarging Time

Joel Horton

2/7/2007

HRVC

CCGAGNMA

Hearing result for Court Trial held on 02/15/2007
03:00 PM: Hearing Vacated

Joel Horton

ORDR

CCGAGNMA

Order to Rescind Transport Order

Joel Horton

DEOP

CCGAGNMA

Memorandum Opinion re: State's Motion to
Dismiss

Joel Horton

CERT

CCGAGNMA

Certificate Of Mailing

Joel Horton

ORDR

CCGAGNMA

Order Granting Summary Disposition in Favor of Joel Horton
the State of Idaho

CDIS

CCGAGNMA

Civil Disposition entered for: State Of Idaho,,
Other Party; Schoger, Shey Marie, Subject.
order date: 2/27/2007

Joel Horton

APSC

CCTHIEBJ

Appealed To The Supreme Court

Joel Horton

MOTN

CCTHIEBJ

Motion To Appoint State Appellate Public
Defender

Joel Horton

ORDR

CCGAGNMA

Order Appointing SAPD

Joel Horton

2/27/2007

3/5/2007

3/19/2007

Judge

00000,

tlO.---,,L:cD,
A.M

J,tvL

!l.-- -

AUG 24 2006
J. DAVID MAVAFlRO, Clerk
By L A:\1E$
Df:PUTV

Petitioner

IN THE DISTRfCT COURT OF THE

_i.J...c.._ib.
_____ JUDICIAL DIS1RICT

OF THE STATE OF [DARO. IN AND FOR THE COUNTY OF ..<A_,__,C.uA'--'----

CV PC 0616607

)

Case No. _ _ __

Petitioner,

)
}

PETITIONFORPOST.
CONVICTION RELIEF

Respondent.

)
)
)
)
)
)

VS,

The Petitioner alleges:

1.

Place of detention if in custody:

£}/)/
2.

-

Ado m 5 l',ourri?:f

roc/u,5/0~/ z</ve

Cc«oZ1I.., J/j

~ame 2nd location of the Court which imposed judgement/sentence:

,2DO t<2ERDDT ST :H>lSE.
'
3.

Ja ~ L
%3&/£,

.z1da _,

;MHZ> 8320£

The case number and the offenpe or oili!nses for which sentence was imposed:

J/1) ,Y/JM3(p

"

Case Number:

b.

Offense Convicted:

UB£rJ

C.:I-Ne;

PETITION FOR POST CONVICTION RELJEF - I
Rc,-ised: 05/0liOO

· ·000005

4.

).

The d,,te upon which sentence was imposed and the tenns of sentence:
a.

Date of Sentence: -'=Dc.sE""--"'C.."----=-J_,Jc___;c/2=D..,,,D::...1_,____ _ _ _ _ _ __

b.

TermsofSentence:

JD YEfJR m:rN lmRN'D8:7Df}(
trvc.,€
•

fr:..'/. SENT-

Check whether a finding of guilty was made after a plea:

lXJ. Guilty
[ I Not Guilty
6.

Did you appeal from the judgment of conviction or the imposition of sentence?

7.

State concisely all the grounds on which you base your application for post
conviction relief: (Use additional sheets if necessary.)

8.

Prior n this motion, have you filed with respect to this conviction?_ _ __
a.

Petitions in State or Federal Court for Habeas Corpus._,_12,...,.0'----

b.

Any other petitions, motions, or applications in any other court._ __

c.

If you answered-yes to a orb above, state the name and court in which the

'

motion was·1tted: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

PETITION FOR POST CONVICTION RELIEF - 2
Rt.:vised: 05/(l l1llO

.•. 000006

9.

11· you, application is based upon the t:iilure of counsel to adequately represent you,
state c >ncisely and in detail whm counsel failed to do in representing your interests:

oF txlt&SZ.::Z.005 I

wou¼ AF BSK'E.f) 6

fl

TH€ ,JllD6E

l5€E ATTRC-IIEt.:, PA9EJ
I 0.
.'-\re yc,u seeking leave to proceed in forma pauperis?
Yes

[]No

If your answer is "yes". fill out a Motion to Proceed In FonnaPauperis and
supporting atfr!:.vit.
11.

Arc y<u requesting the appoirnment 01·counsel to represent you in this case?
[ ] No
If your answer is "yes", fill out a Motion to Proceed InFonna Pauperis and
supporting affidavit.

12.

State specifically the relief you seek:

PETITION FOR POST CONVICTION RELJEF - 3
Rl!\'ised: 05/01/00

.. 000007
!l\
(;(

PETITION FOR POST CONVICTION RELIEF
The night prior before a plea arrangement had ever been even offered, Mr.
Barnum arrived at the Ada County Jail to talk to me about the court
proceedings for the next day. He arrived at the jail at 11 :45 p.m.. The court
hearing for the following morning was for a ruling on a prior date for the .
issues raised during the motion to suppress evidence. At this time, Mr.
Barnum stated that no offer had been made and that he was still working on
one. He had told during this visit that we were just going to court to hear the
ruling. The next morning I was transported to the Ada County Courthouse. I
was called to go to the courtroom. I sat in the courtroom where Judge Horton ·
had called my name to give his decision. My attorney was not present so they
proceeded to the other cases that were there. Judge Horton had :finished and
had recalled my name and Mr. Barnum was still not present. The judge then
recessed until Mr. Barnum arrived. Ten minutes had passed and then Mr.
Barnum walked into the courtroom. He sat down beside me and told me the
prosecuting attorney had made an offer of 5 years and wanted to know if I
wanted to accept it. I was willing to do so. Mr. Barnum then got up and told
the prosecutor that I was willing to accept the offer. The judge was informed
that an agreement had been reached on a plea bargain. Judge Horton asked
me if I was ready to enter a plea of guilty and I had stated that yes I was.
Judge Horton then asked me a series of questions that I was not expecting.
When he asked me if I was in possession of 200 grams but no more than 400
grams I looked at my attorney in confusion because I was unsure of the
answer. I then stated no. the judge then asked me what I was in possession of
and I told him 52 grams. After a lot of confusion and me looking at my
attorney for some sort of answers, Judge Horton wouldn't let me enter a plea
of guilty and said that this case was proceeding to trial. After Judge Horton
recessed I looked at my attorney and had asked him what went wrong and
why did I have to go to trial. He stated that it was because I didn't say that I
was in possession of 200 grams but no more than 400 grams. I looked at him
and said I wasn't in possession of that. I told the judge what I was in
possession of. I was very confused and upset because I didn't understand
what was happening. Mr. Barnum then explained to me the word possession.
He said that what you know is considered the same as what is actually on your

·. 000008

person. You do not necessarily have to have it in your possession. I looked at
him and asked why none of this has been explained to me. I had never
experienced such serious charges with so much different details in it. Going
through this, I relied on my attorney and put my trust and confidence in his
ability that he would make sure that I knew what was happening. I strongly
feel that if I had been explained the process of entering a plea and what would
be expected to be asked by the judge that I would be serving a sentence that
had been offered by the state and would not have had to proceed to trial and
received the sentence of a min/mandatory of 10 years.
During the months leading up to my trial I feel like there was a confusion
at a time as to who was representing me. When I had been first arrested a sum
of money was paid to Jeff Nona, private attorney to represent me. At one
time he had even called Mr. Barnum and had expressed to him that he was
wanting the file and that he would be taking over. After talking with Mr.
Nona before a court hearing, he has told me that he was still needing $700.00.
He had been paid $4300.00. I expressed to him that I had no more money and
I didn't have anyone that I could ask for it. He had told me on the phone that
he basically wasn't going to be representing me during the court hearing on
the following morning. I then called Mr. Barnum who had no idea that he
would be going to this hearing cause from what he understood I was being
represented by Mr. Nona. I explained what had taken place and he said he
would be there since he was my court appointed attorney.
A lot of confusion took place during all this and I believe that I did not
have adequate counsel through the court proceedings. My contact with Mr.
Barnum was on the phone. He had come to the jail two maybe three times
during the nine months I was in Ada County. Mr. Nona who was in and out
of this case had came several times. It had seemed at times that this case
involving me was lost in translation sometimes even to my attorneys. I feel
like that if the attorney was just as confused as I was that he really is not able
to represent you to the best of his ability.
I am really not sure about all the issues that can be raised and I have read
the packet for this several times to prepare this petition. From going through
the first stage of appeals and having a state appellant attorney he explained to
me that I was to file this and that I would be appointed another attorney to
help me.

.. 000009

l 3.

rhis P J,ition may be accompanied by affidavi.ts in support of the petition. (Use

mkliti( nal sheets if necessary.)
DA TED

,r,,,

8.'il... .., "'

STATE OF fDf\!!O

)
) ss

Countyor.Adam:5

)

A«r.11

.10flt.

, being sworn. deposes and says that the party is the

Petitioner in the abc w-entitled a11peal and that al I statements in this PETITION FOR POST
CONVICTION RELIEF arc true and cmTect to the bcst of his or her knowledge and belief.

PETITION FOR POST CONVICTION RELlEF -4
Ri;vis:ed. 05 1{! !ifl{J

.•. 000010

CERTIFIC\TE OF SERVICE
f HEREBY C,RTIFY That on t h e ~ da, o f ~

, 20.Dlf,I mailed

a true and com.ctt cop:-' of the PETITION FOR POST CONVICTION RELIEF via the U.S. mail
system to:

_.<-A_,_._l\..uA~--- County Prosecuting Attorney

PETITION FOR POS I' CONVICTION RELIEF· 5
Rtdsed: 05/0l/O!J

. 000011

)

Defendant

FDu e.m

IN THE DISTRICT COURT OF THE

JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF --"-',4..,t:,..,0,.,__ _ __

jHE~ [f]/J./2.I;:: ,SVll/41::R

)
)
)
)
)
)
)
)
)

Petitioner,
vs.

J WT.I= DF

:Z:bRHO
Respondent.

COMES NOW, the Petitioner,

l

Case~H
&.

n

4'.,

t' k""'

06166 7

MOTION TO PROCEED
IN FORMA PAUPERIS
AND SUPPORTING
AFFIDAVIT

~h 6!f (Y:/2~

, ,

in the above-entitled

matter and moves this Honorable. Court for an order of the Court to proceed in forma pauperis on
the grounds he/she is incarcerated and indigent pursuant to Idaho Col.le §31-3220A. Said Motion
is supported by the following Affidavit of Inability to Pay.
DATED t h i ~ day

o~JA.t ,2o_t1/,f

MOTION TO PROCEED IN FORMA PAUPERIS AND SUPPORTING AFFIDAVIAT • 1
Revised: 05/01/00

· 000012

)
AFFIDAVIT OF INABILITY TO PAY
STATE OF IDAHO

)
) ss
County of __,Ac:>J,..t>u:AL-_ _ _ )

-''-'~"-'J-lc....,.(;..__,_y_____,,,J..,,.CJ1"--'-'D"-6={c..<.;f,.___-'' declare under penalty of perjury, that I am the
Petitioner in the above entitled proceeding; that, in support of my request to proceed without
being required to prepay fees, cost or give security therefor, I state that because of my poverty, I
am unable to pay the costs of said proceeding or give security therefor; that I believe I am
entitled to relief.
The nature ofmy action is:

12D.s T lonv1e TJOD i? EJ.jf:F

In further support of this application, I answer the following questions:
1.

I am presently employed.
a.

Yes

If the answer is "Yes" my wages per month are:

$._ __

",a;e-

b.

If the answer is "No" list last date of employment and salary:

$._ __

2.

I have received money from the following sources within the last 12 months:

0

business, profession or\1.ther self employment

$

rent payments, interest
or dividends
::'=·

$

0

pensions, annuities or life insurance payments

$

0

gifts or inheritances

$

0

other sources

.

$

I./ 0 (money

MOTION TO PROCEED IN FORMA PAUPERIS AND SUPPORTING AFFIDAVIAT. 2

ffj;Jf/

0

;k:YrJlf

Revised: 05/01/00

. 000013

)
3.

The real and personal property I own is:f(/1} .

4.

I have a savings account:

Yes

@

$

5.

I have a checking account:

Yes

<E>

$

6.

Balance in inmate trust account

$

7.

Spouse's income

$

8.

Affiant' s dependents :

9.

Affiant's debts: ---1-1-JJ:J.------------------

;""'-'--'------------

0

fl

10.

"iar-

11.

Attached is a copy of my inmate account reflecting the activity of my account

over the period ofmy incarceration or for the past twelve (12) months, whichever is less. Said
copy has been certified by the custodian of said account.
Further, your Affiant states th t I am unable to pay the court costs.
DATED ~ d a y o

" , 20~

MOTION TO PROCEED IN FORMA PAUPERIS AND SUPPORTING AFFIDAVIAT- 3
Revised: 05/0 l/00

. 000014

STATE OF IDAHO

A_/

County of;7'iaMJS

)
)ss

)

~fj ,~~ el<.,

,Affiant verifies that the statements made in this

Affidavit are true and correct, as he/she verily believes.
DATED thi~day o ~ - ~ A 7 '

, 20

D

CERTIFIC
I HEREBY CERTIFY That on the _ _ day of _ _ _ _ _ __, 20__, I
mailed a true and correct copy of the MOTION TO PROCEED IN FORMA PAUPERIS AND
SUPPORTING AFFIDAVIT via the U.S. mail system to:

.;:;A...u.Dafl-1------ County Prosecuting Attorney

a1Jo

u2

aoo r sr

Defendant

MOTION TO PROCEED IN FOR._1\1A PAlJPERIS AND Sl}PPORTING AFFIDAVIAT - 4
Revised: OS/01100

.. 000015

J
ND----=a,------

·/·~
FILED
-e:== P...~ - - - -

J/
A.Mi

T/

I

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

SHEY MARIE SCROGER,
Petitioner,
VS.

THE STATE OF IDAHO,
Respondent

)
)
)
)
)
)
)
)
)

CASE NO. CV-PC-2006-16607

ORDER FOR APPOINTMENT
OF COUNSEL

On August 24, 2006, the above-named petitioner filed a petition for post-conviction relief.
Petitioner has asked the Court to appoint counsel in these post-conviction relief proceedings.
Defendant is indigent

Pursuant to Idaho Code § 19-4904, Petitioner is entitled to

appointment of counsel. For this reason, the Ada County Public Defender is appointed to represent
petitioner in connection with these post-conviction relief proceedings.

IT IS SO ORDERED.
DATED this __i_ day of September, 2006.

<:Jtti::-T-O_N____
District Judge
ORDER FOR APPOINTMENT OF COUNSEL -- Page 1
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RECEIVED

OCT 23 2006

OCT 2 3 2006

AdaJ8g~~~ El~_,SWORTH, ESQ.
ELLSWORTH, KALLAS, & TALBOY, P.L.L.C.
1031 E, Park Blvd
Boise, ID 83712
Phone: (208) 336-1843
Fax: (208) 345-8945
Idaho State Bar #3702

J. DAVID i\li\V/\F!no. Clerk
By J Si.AC;<
DE.PUT,'

Attorney for Petitioner
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF VALLEY
SHEY SCHOGER,
Petitioner,
vs.
STATE OF IDAHO,
Respondent.

)
)
)
)

Case No. CV PC 200616607

)
)
)
)
)

AMENDED PETITION FOR POST
CONVICTION RELIEF

-----------)
COMES NOW, Petitioner, SHEY SCHOGER, by and through her attorney,
Joseph L. Ellsworth, and complains and alleges as follows:
1. That this Petition is made pursuant to Idaho Code Section 19-4901 et seq.
2. That the Petitioner is incarcerated and is under the complete custody and
control of the Idaho State Board of Correction, and that this incarceration is in violation
of her constitutional rights.
3. That the Petitioner tendered a plea of guilty in H0400636 on October 7, 2004 to
an amended charge of Trafficking in Methamphetamine, between 200 and 400 grams,
and that the court refused to accept her guilty plea under the factual basis offered, or
under Alford v. United States, 400 U.S. 25 (1970).
4. That the Petitioner was later tried and convicted by a jury for Trafficking in
Methamphetamine, 400 grams or more, and for Possession of a Controlled Substance
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with Intent to Deliver. The court entered a Judgment of conviction on December 6, 2004
sentencing the defendant to a term of ten years fixed, followed by five years
indeterminate.
5. That the Petitioner appealed her case and the sentence was affirmed on
March 15, 2006 by the Idaho Court of Appeals, Unpublished Opinion 399. That the sole
basis for appeal was whether the district court abused its discretion in sentencing.
6. The Petitioner claims that her trial attorney failed to provide effective
assistance of counsel prior to the guilty plea of October 7, 2006, and that she was not
aware of the elements necessary to establish Trafficking in Methamphetamine by
"constructive possession" or "dominion and control" as defined underLC. 37-2732B or
applicable Idaho case law. The Petitioner alleges that the lack of effective counsel lead to
confusion and prompted the court to reject her guilty plea, although a factual and legal
basis was tendered. See Transcript Attached.
7. The Petitioner alleges that the trial court abused its discretion when the trial
court rejected her guilty plea based upon the following colloquy:
Q. By the Court: So you can just tell me right now, did you know that it was
there or did you possess 56 grams that you told me about at first?
A. I didn't know, I didn't know that much, but I knew there was some in there.
Q. Did you have the intention to exercise control over it?
A.No.
The Court: Okay. May I have a list of the State's Witnesses.

The Petitioner alleges that she admitted to knowledge that the meth was in the
house, to the possession of more than 200 grams, that such possession was a crime, and
and that her plea was free and voluntary. See Transcript Attached.
8. The Petitioner alleges that she informed her counsel that she wanted to go
forward with a guilty plea, but the court refused to conduct any further inquiry of the
factual basis, or to conduct any analysis of whether her plea was appropriate under

Alford v. United States.
9. Petitioner alleges that she understood that there was a strong likelihood of

conviction at trial given her acknowledgment that 56 grams was found "on me"

AMENDED PETITION FOR RELIEF 2

000018

together with cash, admissions to the police, cohabitation in the home, and evidence
that she was delivering an ounce on behalf of the codefendant.
10. Petitioner alleges that her knowledge of the amount of methamphetamine
found in the house was not an element of the crime under Idaho Law, and that her
guilty plea should have been accepted given the other compelling evidence of
involvement with the codefendant. Petitioner alleges that the court should have
accepted her plea of guilty under theories of aiding, abetting, conspiracy, and her
factual acknowledgment that there was some additional controlled substance in the
house.
11. Petitioner alleges that appellate counsel failed to provide effective assistance
of counsel by failing to raise the issue of whether the district court abused its discretion
in rejecting her plea on a factual basis, or under Alford v. United States, supra.
FIRST CLAIM FOR RELIEF
12. Petitioner alleges that her trial attorney had struck a plea agreement with
the Ada County Prosecuting Attorney for a plea to a reduced charge of Trafficking in
Methaphetamine, 200 - 400 grams. Petitioner alleges that trial counsel was ineffective in
explaining the factual and legal basis necessary to plead guilty to this charge, resulting
in the court's rejection of her plea and subsequent trial on the greater charge.
SECOND CLAIM FOR RELIEF
13. Petitioner alleges that the district court abused its discretion in rejecting her
guilty plea on the facts as tendered, or under Alford v. United States, ;upra. Petitioner
alleges that appellate counsel failed to raise this issue on appeal, and that the Petitioner
was prejudiced as a direct result.
WHEREFORE, Petitioner requests the Court grant such relief as may be just and
equitable in the premises.
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CERTIFICATE OF SERVICE
I hereby certify that on the /jl« day of October, 2006, I served a true and
correct copy of the within and foregoing document by the method indicated below and
addressed to the following:
Ada County Prosecuting Attorney
200 West Front Street
Boise, Idaho 83702
[.,-f U.S. Mail
[ I Facsimile
[ I Hand Delivery

---~---

(:

h L. Ellsworth

· 000020

VERIFICATION

SHAY SCROGER, being first duly sworn, deposes and says,
I am the Petitioner in the above-entitled action, that I have read and understand

the Petition for Post Conviction Relief, know the contents thereof and, to the best of my
knowledge and belief, believe the same to be true.
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1 methamphetamine''?
MR. MCDEVITT: Your Honor, it ls
2
3 . scheduled in -- that offense actually says more than
4 200, less than 400.
THE COURT: Oh, does it actually read -~
5
6 I had gotten to that, but I was looklng for the fine
7 portion.
Okay. And you have no objection to the
8
9 form of that language?
MR. BARNUM: No, Judge.
10
THE COURT: rm just going to amend this
11
12 by interlineation to refer to this as an information
13 rather than as an amended indictment.
I'll have it returned to Mr. McDevitt.
14
Mr. McDevitt, by your signature do you
15
16 swear to the truth of the contents of this amended
17 indictment?
MR. MCDEVITT: I do, Your Honor.
18
THE COURT: Okay. Then please sign that.
19
The record will reflect that the
20
21 information has been sworn to by the prosecuting
22 attorney. And after Mr. McDevitt has signed that,
23 it will be returned to me and rn file it at this
24 time.
Does Ms. Schoger desire a formal reading '
25
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1 of this information?
MR. BARNUM: Judge, we'll waive reading.
2
3 We have a copy that we can read to ourselves. Thank
4 you.
THE COURT: Ms, Schoger, yotlre charged
5
6 in this information with three crimes. Counts II
7 and III are unchanged; that is, possession of a
8 controlled substance in each count, one being
9 marijuana, one being psilocybin or psilocln with the
10 intent to deliver. The amendment relates to count
11 I. As you know, the trafficking charge for
12 methamphetamine has been amended from a quantity in
13 excess of 400 grams to a quantity between 200 and
14 400 grams.
.15
The maximum penalties for this crime are
16 unchanged, that is, the maximum penalty continues to
17 be life imprisonment and a maximum fine of $100,000.
What is very significant from your
18
19 perspective, however, 1s that there has been a
20 substantial modification of the mandatory minimum
21 penalties. The mandatory minimum penalty for
22 possession of a quantity of methamphetamine in
23 excess of 200 grams, but less than 400 grams, is
24 five years imprisonment and a $15,000 fine.
Do you understand the nature of the
25

(P.tlon to Suppress; Attempted Change of P
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1 amended charge in count I?
THE DEFENDANT: Yes.
2

THE COURT: Do you understand the nature
3
4 of the mandatory minimum penalties, that is, the
5 five years and $15,000 fine that must be imposed
6 upon conviction?
THE DEFENDANT: Yes.
7
8

9
10
11

12
13
14
15
16
17
18
19

20
21
22
23
24
25

THE COURT: Do you understand the maximum
penalties that may be imposed upon conviction for
this offense?
THE DEFENDANT: Yeah.
THE COURT: Aside from the state's
agreement to amend count I and to have the defendant
plead to that charge and dismiss count II and to
further recommend as a fixed portion no more than
the mandatory minimum, leaving open the amount of
the maximum penalty in terms of indeterminate time
that the state might ask for, are there any other
promises or commitments that have been made to the
defense?
MR. MCDEVITT: May I say, Your Honor?
THE COURT: Yes, certainly, Mr. McDevitt.
MR. MCDEVITT: Thank you. That would be
contingent upon Ms. Schoger not having any prior
felonies. That1s one of the reasons the state is
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willing to amend this is her age, 24 years of age,
and no prior felonies. · Should she should have, the
state would reconsider what we ask for. And, of
course, cooperate with the PSI.
THE COURT: Are those additional
conditions acceptable.to the defense, Mr. Barnum?
MR. BARNUM: Yes, Judge. That was part
of the original agreement.
THE COURT: I take it aside from the
production of the audiotape that was the, apparently
the real subject of the motion to compel, that
discovery is complete from your perspective, aside
from those areas that I've denied, Mr. Barnum?
MR. BARNUM: That's correct, Judge.
THE COURT: And have you had sufficient
time to review that yourself?
MR. BARNUM: I have, Judge. ·
THE COURT: Have you had enough time to
discuss this decision with Ms. Schoger?
MR. BARNUM: l believe I have, Judge,

20
21 yes.

22
THE COURT: Based upon your review of
23 discovery and your conversations with Ms. Schoger,
24 do you consent to her decision to enter this plea of
25 guilty to the amended charge?
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MR. BARNUM: Yes, Judge.
THE COURT: Ms. Schoger, I'm going to
have you placed under oath. I'm going to ask you a
series of questions. There's basically four
purposes for the questioning.
First, I want to make sure that you
understand the nature of the charge to which you're
pleading guilty. Second, I want to make sure that
you understand the potential consequences of your
decision to enter this plea of guilty. I'll want to
make sure that this decision to plead guilty is a
voluntary decision on your part. And finally, based
upon your testimony, I'll want to satisfy myself
that you committed the crime of trafficking in
methamphetamine in a quantity greater than 200
grams, but less than 400 grams, as charged in count
I of the information.
Do you understand the purposes for my
questioning?
THE DEFENDANT: Yes.
THE COURT: Do you understand that if I
do not accept your plea of guilty here today or if
you later can show good cause for withdrawal of your
plea, then anything you tell me here today could and
most likely would be used against you in a later

101
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1
A. Trafficking.
2
Q. Do you understand that the charge is
3 trafficking in methamphetamine in a quantity greater
4 than 200 grams?
5
A. Yes.
6
Q. Do you recall what the maximum penalties
7 are for that crime?
8
A. Life.
9
Q. Do you understand you could also be fined
10 up to $100,000?
11
A. Yes.
12
Q. Do you recall what the mandatory minimum
13 penalties are?
14
A. Five years.
15
Q. Do you understand it also carrles a
16 mandatory minimum penalty of not less than $15,000?
17
A. Yes.
18
Q. Do you understand that there are other
19 consequences that will flow from your decision to
20 plead guilty?
21
A. Yes.
22
Q. Are you a United States citizen?
23
A. Yes.
24
Q. Do you understand that your plea ,of
25 guilty will likely result in -- well, it will result
103

in the loss of civil rights, including the right to
vote, to hold public office, to serve on a jury, and
to possess firearms?
A. Yes.
Q. bo you understand that you may be ordered
to pay court costs and similar statutory
assessments?
A. Yes.
Q. Do you understand that by pleading guilty
to this offense, you set yourself up for more
serious consequences if you should be convicted of
'felonies in the future?
A. Yes.
Q. Have you and Mr. Barnum discussed this
state's persistent violator statute?
· A. Yes.
Q. So you understand that in the future, a
third or subsequent felony means you'd be looking at
not less than five years up to life without the
possibility of parole?
A. Yes.
Q. Do you understand that you may be ordered
to pay restitution to the state for the cost of the
investigation and prosecution of this crime?
A. Yes.
104
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1 jury trial?
2
THE DEFENDANT: Yes.
3
THE COURT: Do you wish to plead guilty
4 to the amended charge in count I?
5
THE DEFENDANT: Yes.
6
THE COURT: Then please rise, face my
7 clerk, raise your right hand, and be sworn.
8
9
SHEY MARIE SCHOGER,
10 • the defendant herein, having been first duly sworn,
11 was examined and testified as follows:
12
13
EXAMINATION
14 BY THE COURT:
15
Q. Please be seated.
16
State ybur full name for the record,
17 please.
18
A. Shey Marie Schoger.
19
Q. How old are you, Ms. Schoger?
20
A. Thirty.
21
Q. How far have you gone in school?
22
A. I graduated high school and then went to
23 beauty school.
24
Q. What is the charge to which you're
25 pleading guilty?
102
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1
Q. I'm going to outline for you the terms of
2 the plea agreement as it has been explained to me.
3 It's not terribly complicated, but I want to make
4 sure that your understanding is the same as mine. I
5 also want to make sure that nothing has been left
6 out, so please listen carefully.
7
I'm told that in exchange for your plea
8 of guilty to this amended charge of trafficking in
9 methamphetamine in a quantity greater than 200
10 grams, the state will dismiss count II, that is, the
11 charge of possession of marijuana with the intent to
12 deliver, and count III, the charge of possession of
13 a controlled substance, psilocybin or psilocin, with
14 the intent to deliver.
Further, at the time of sentencing, the
15
16 state is committing that while it may ask for an
17 indeterminate sentence, that is, a time that will be
18 left to the Parole Commission's discretion, it will
19 ask for no more than the mandatory minimum sentence
20 of five years fixed as the sentence that you must
21 serve prior to parole eligibility•.
22
The state is further committing that it
23 will ask for no more than the mandatory minimum
24 fine.
25
The state may ask for an indeterminate
105
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1 portion. And again, that's time that you would
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either be eligible for release or you might be
required to serve it depending upon the decision of
the Parole Commission.
The state's commitment to make that
recommendation will be conditioned on you not having
any prior felonies and your cooperation with my
presentence investigator.
As to the portion that will be open for
argument, Mr. Barnum will be free to make such
recommendations as he determines to be appropriate,
and that would relate to the indeterminate portion
of your sentence.
Is that your understanding of the
agreement?
A. Yes.
Q. Are there any other promises or
commitments that have been made to you to get you to
enter this plea?
A. No.
Q. Has anybody threatened you in any fashion
to get you to enter this plea?
A. No.
Q. Is the decision to plead guilty made as
the product of your own free will?
106
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A. Yes.
Q. Do you understand that I'm under no
obligation to follow any recommendation that either
party may make?
A. Yes.
Q. Do you understand that my range of
options extends from imposing the mandatory minimum
penalty of five years imprisonment and a $15,000
fine up to sentencing you to life imprisonment
withoutparole and fining you $100,000?
A. Yes.
Q. Do·you understand that by pleading
guilty, you give up your right to challenge my
rulings that I've made up until this point in this
case?
A. Yes.
Q. So as it relates to your motion to
suppress the evidence that was seized in this case,
do you understand that your plea of guilty is
effectively a waiver of your right to appeal that
decision?
A. Yeah.
Q. Do you understand that the same holds
true as it relates to my rulings on your motion to
compel production of the identity of the
.

107

1 confidential informant in this case and the
2 audiotapes of the contact between you and that

3 person?
4
A. Yes.
5
Q. And do you wish to do that in order to
6 proceed with this guilty plea here today?
7
A. Yes.
8
Q. I'm sorry?
A. Yes.
9
Q. Okay. Are you on probation or parole at
10
11 the present time?
12
A. No.
13
Q. Are you under the influence of alcohol or
14 drugs?
A. Huh-uh.
15
Q. That's a no?
16
17
A. No.
18
Q. Do you have any mental or psychological
19 conditions that are making it hard to understand
20 these proceedings?
21
A. No.
22
Q. Have you had enough time to discuss this
23 decision with Mr. Barnum?
24
A. Yes.
25
Q. Has he talked with you about rights that
108
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you give up by entering your plea of guilty?
A. Yes.
Q. Is there anything you've wanted him to do
or asked him to do at this point on your behalf that
he has not done?
A. No.
Q. Are you satisfied with his
representation?
A. Yes.
Q, Do you understand that your guilty plea
means that you give up three related rights: Your
right to have a jury trial, your right to confront
your accusers, and your privilege against
self-incrimination?
A. Yes.
Q. Do you wish to give up each of those
three rights in order to proceed with this guilty
plea here today?
A. Yes.
Q. Do you understand that the effect of your
guilty plea is to give up absolutely any defense
that you might present to this charge?
A. Yes.
Q. Do you understand that your guilty plea
means that you are admitting that this charge
109

against you is true?
A. Yes.
Q. Do you understand that if I accept your
plea of guilty here today, it will be too late to
just change your mind and plead not guilty?
A. Yes.
Q. Are there any questions you'd like to ask
Mr. Barnum before we discuss the factual basis for
your plea?
A. No.
Q. What did you do to be guilty of the crime
of trafficking in methamphetamine in a quantity
greater than 200 grams.
(Discussion between Mr. Barnum and the
defendant.)
THE DEFENDANT: I knew there was meth in
the house.
Q. BY THE COURT: I'm sorry?
A. I knew there was meth in the house and I
had some on me.
Q. Did this happen on April 27th, 2004?
A. Yes.
Q. Did it happen here in Ada County, Idaho?
A. Yes.
Q. On that date, did you knowingly possess
110
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methamphetamine?
A. Yes.
Q. Did you possess more than 200 grams of
methamphetamine?
A. Yes.
Q. And at that time, were you aware that the
possession of that quantity -- or any quantity of
methamphetamine was a crime?
A. Yes.
THE COURT: Well, Ms. Schoger, based upon
what you've told me, then, I find you understand the
charge. I find that you understand the potential
consequences of your decision to plead guilty. I
find that your plea of guilty is a voluntary
decision. And finally, that you committed the crime
of trafficking in methamphetamine in a quantity
greater than 200 grams.
Do you agree with those findings?
THE DEFENDANT: Yes.
THE COURT: I just want to ask you a
couple of follow-up questions.
Q, BY THE COURT: What did you do to
actually possess the methamphetamine? How did you
possess the methamphetamine?
A. I had some on me.
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Q. Okay. And it was more than 2.00 grams,
but less than 400 grams?
A. It was 56 grams I had on me.
Q. Okay. Did you possess other
methamphetamine at a different location.
(Discussion between Mr. Barnum and the
defendant.)
THE DEFENDANT: Yes.
Q. BY THE COURT: Okay. And what was the
other methamphetamine that you possessed? Was it
more than 200 grams?
A. Yes.
Q. Okay. Where was that located?
A. !think it -- it was in the bedroom.
Q. Okay. Did you know where it was at?
A. Yes.
Q. Did you have the intention to exercise
control over that in some fashion, to move it around
or do something with it at a later time.
(Discussion between Mr. Barnum and the
defendant.)
·
MR. BARNUM: Judge, with regard to the
methamphetamine that was in the house, primarily
Mr. Davis was the person that was handling that
methamphetamine. Ms. Schoger indicates that he
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would basically keep it hidden from Ms. Schoger.
However, that she did reside in the residence, and
we strongly believe that the state is going to be
able to prove constructive possession if this matter
does proceed to trial.
And so with regard to the quantity that
is within the house, Ms. Schoger admits to
constructively possessing that and would ask the
court to continue to proceed forward with her plea
in terms of the 200 grams or more.
THE COURT: Thank you, Mr. Barnum.
Mr. Barnum, the reason I asked these
follow-up questions is, as you might expect, it
always makes me nervous when I'm talking to somebody
who is looking to their attorney to see apparently
what sort of answers they ought to give. And I
couldn't help but notice some reticence on
Ms. Schoger's part when it came to the question of
possession. That's why I asked the follow-up
questions.
Q. BY THE COURT: Ms. Schoger, did you
know -- knowingly possess more than 200 grams of
methamphetamine?
Again, Ms. Schoger, looking to him -·
MR. BARNUM: I can't answer.
113

1
Q. BY THE COURT: •• for the answer··
2 you're the only one that can answer these questions.
3 You either did or you didn't. lfyou tell me that
4 you didn't, well, that's why we have jury trials, to
5 sort out those questions, because these are merely
6 allegations at this point. And as we go along, I
7 become increasingly uncomfortable with your ability
8 to tell me that you committed the crime to which
9 you're pleading guilty.
10
So you can just tell me right now, did
11 you know it was there or did you only possess 56
12 grams that you told me about at first?
13
A. Yes. Yes. It was in the house and -14
Q. And you knew about it?
15
A. I didn't know, I didn't know that much,
16 but I knew there was some in there.
17
Q. Did you have the intention to exercise
18 control over it?
19
A. No.
20
THE COURT: Okay. May I have a list of
21 the state's witnesses?
22
MR. MCDEVITT: I'm sorry, Your Honor?
23
THE COURT: May I have a list of the
24 state's witnesses?
25
MR. MCDEVITT: Yes, Your Honor.

J
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1
MR. BARNUM: Judge, would the court
2 consider taking this in the manner of an Alford plea
3 at this point? I understand the struggle with the
4 factual basis.
5
THE COURT: The short answer is no, and
6 I'll tell you why, Mr. Barnum.
7
By this plea of guilty, she gives up her
8 right to appeal the decision on the suppression
9 hearing.
10
What she has just told me here is a
11 defense, is a factual innocence assertion as to the
12 charge. It's one thing to enter an Alford plea
13 under true Alford circumstances, which was, "I don't
14 recall,'' whether it be a function of mental illness,
15 whether it be a function of voluntary consumption of
16 alcohol, or other items. But an Alford plea, in my
17 view, is not an appropriate mechanism for a
18 defendant to say, "I didn't commit the crime, but I
19 wish to avail myself of a plea offer in the case."
20
The reason we have jury trials is to
21 assess guilt or innocence, and this is precisely a
22 case where I think that it would be an abuse of my
23 responsibilities to afford the defendant her
24 constitutional right to have a guilt or innocence
25 determination rather than extracting a plea of
115

1 guilty under the threat of increased consequences.
2
She's told me that she did not commit the
3 crime to which she would have pied under the
4 information.
5
I take it the state wishes to withdraw
6 the information at this point? ·
7
MR. MCDEVITT: Yes, Your Honor.
8
THE COURT: Okay. The information is
9 withdrawn at this point.
10
And do you have a list of the state's
11 witnesses, Mr. McDevitt?
12
MR. MCDEVITT: Yes, Your Honor.
13
THE COURT: And may I have a list of the
14 defense witnesses that will be called in this case,
15 Mr. Barnum.
16
MR. BARNUM: Judge, at this point, other
17 than the state's witnesses, I don't anticipate
18 calling witnesses.
19
THE COURT: Will 45 minutes per side be
20 sufficient for voir dire examination?
21
MR. MCDEVITT: I'm sorry, Your Honor?
22
THE COURT: Will 45 minutes a side be
23 enough?
24
MR. MCDEVITT: Yes, Your Honor.
25
THE COURT: Will that work for you,
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1

to the 28 grams.

2

not the evidence supports that is because there was less

3

than 28 grams found in the vehicle that she was driving.
However, there was testimony with regard to

4

additional

6

and tested as methamphetamine -- additional substance

7

found in the car besides -- I think it was 14 -- we had

8

14 and 14-A, and 14-A was not admitted.
So the jury may be able to conclude that that

10

was more likely than not methamphetamine, based upon

11

Ms. Schoger's statements.

12

the jury in that instance, but I think it's a tougher

13

argument with regard to the 28 grams than it is with the

14

larger amount.

I don't like that going to

But I would ask that the court dismiss -- or

15

-

etlthough it was not admitted into evidence

5

·9

-

And the reason I question whether or

16

not instruct the jury with regard to the 400 grams, the

17

200 grams,' or the 28 grams.

18

Thank you.

19

THE COURT:

20

Your response, Mr. McDevitt?

21

MR. MCDEVITT:

Thank you, Mr. Barnum.

:lll!illlll•••••I

Your Honor, in the State of

22

Idaho vs.

23

Appeals who stated the State does not have to prove that

24

the defendant knew the actual weight of the substance ..

25

believe it was the Court. of

They just have to prove possession in some
QNA COURT REPORTING (208) 484-6309
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fashion, whether it's actual or constructive, and that

2

they knew it was methamphetamine.

3

metha:mphetamine was, in fact, more than 400 grams or

4

whatever weight alleged.
I think that the Court's instruction, Jury

5
6

Instruction 14, reflects that, that type of ruling,

7

where it just says, "On or about this day, the defendant

8

was in actual or knowing or constructive possession and

9

that that quantity of methamphetamine was more than 400

10
lJ.

•

•

And that

grams.".
So I think based upon her and Mr. Davis's sole

12

occupancy of the residence, the fact that it was locked

13

up, the fact that it was in the master bedroom where she

14

resided with Mr. Davis that there was male and female

15

clothing there, and she noted that she was aware of

16

drugs in the house, though not necessarily how much, I

17

think that's sufficient for the jury to decide the

18

weight of that evidence and come to an inference as to

19

whether or not Ms. Schoger was, in fact, in possession

20

of that substance and whether or not it weighed more

21

than 400 grams.

22

Thank you.

23

THE COURT:

24

Your response, Mr. Barnum?

25

MR. BARNUM:

Thank you, Mr. McDavitt.

Judge, I don't have anything

QNA COURT REPORTING (208) 484-6309
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1

meaningful to add or to rebut what Mr. McDevitt said.
THE COURT,

2
3
4

LS I 2 L&£3322 [j @@JL•.

5

I am satisfied that there is more than ample

6

evidence to send this to the jury on the question of

7

trafficking, including trafficking in the quantity in

8

excess of 400 grams.
In the first instance, I guess I should talk

9

•

10

about the sufficiency of the evidence of the defendant's

11

possession of a controlled substance in any quantity.
The evidence presented in this case suggests

12
13

that the defendant was inside of a vehicle that arrived

14

at the residence during the execution of a search

15

warrant.

16
17
18

Again, this is just viewing the evidence in
the light most favorable to the State.
Inside that vehicle was a purse.

Inside that

19

purse was somewhat just under 28 grams of

20

methamphetamine, as well as the defendant's

21

identification, as well as the identification of two

22

other·individuals.

23

-

Thank you.

24
25

The defendant made statements to law
· enforcement officers that she had been intending to
deliver an ounce of methamphetamine on behalf of Eric
QNA COURT REPORTING (208) 484-6309
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1

Davis.
That certainly demonstrates or would infer a

2

jury

4

knowing possession of a quantity of methamphetamine and

5

a·quantity of approximately one ounce.
There is further evidence presented that

6
7

inside that vehicle was a hide-a-can that contained

8

right at two ounces.
MR. BARmJM:

9

10
11

•

12

13

That was a different vehicle,

Judge.
THE COURT:

I'm sorry.

In any event -- thank

you for pointing that out.
In any event, the defendant's statement then

14

to law enforcement officers that she had been delivering

15

for Mr. Davis

16

no indication of her exercise of dominion and control of

17

controlled substan9es whatsoever.

18

this is not a situation where there is

This is a case where large quantities of

19

methamphetamine were found in the house, including a

20

room which she shared with the co-defendant, Mr. Davis.

21

•

permit a jury to infer that the defendo1nt was in

3

Her statements of knowledge of the presence of

22

controlled substance coupled with her admissions of

23

delivery for Mr. Davis, I think, are more than ample for

24

a jury to conclude beyond a reasonable doubt that she

25

was in knowing possession of a quantity in excess of 400
QNA COURT REPORTING (208) 484-6309
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1

grams.
The motion for judgment of acquittal will be

2
3

denied.
I want to take up the matter of post-proof

4

5

jury instructions.

6

that ydu need to present at this point?

7

MR. BARNUM:

8

THE COURT:

9

•

No.

Thank you, Judge.

Why don't we turn to the formal

post-proof jury instructions?

Of course, I am going to

10

be pulling the instructions that relate to Count 2,

11

possession of marijuana with the intent to deliver in

12

this case which.means that Jury Instruction No. 22 will

13

be removed; 23, paragraph two, will be eliminated;

14

Instruction No. 24 will be removed; 25 will be removed;

15

and the first paragraph of 23 will be renumbered 26-A.
That is, the term "deliver" means the transfer

16
17

or attempted transfer would follow the elemental

18

instruction for possession of psilocybin and/or psilocin

19

with the intent to deliver.

20

26-A.

21

•

I guess -- well, any other motions

29 will be amended.

That could be inserted as

The word "marijuana" will

22

be removed.

23

will be modified to remove the reference to Count 2.

24

And the verdict form for Count 2 will be removed.

25

And, of course, Jury Instruction No. 34

Are there any other changes that ought to be
QNA COURT REPORTING {208) 484-6309
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STATE OF IDAHO,
15:32:33 - General:
The petitioner was not transported for this hearing.
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discusses an answer.
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NOV 1 5 2006
J. D.L\;..'i[; NA:'<if-\RH.O, Clark
By AffllilY Ti;i!..
O!PUTY

GREG H. BOWER
Ada County Prosecuting Attorney
Gabriel M. Haws
Deputy Prosecuting Attorney
200 W. Front Street, Room 3191
Boise Idaho 83702
Telephone: (208) 287-7700

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

SHEY SHOGER,
Petitioner,
vs.
STATE OF IDAHO,
Respondent.

)
)
)
)
)
)
)
)
)

Case No. CVPC0616607
MOTION FOR ORDER WAIVING
ATTORNEY CLIENT PRIVILEGE

The State of Idaho, by and through Gabriel M. Haws, the undersigned Deputy Ada
County Prosecuting Attorney, moves this Court for an order waiving the attorney client
privilege between Petitioner and Jason Pintler concerning the representation of Petitioner in
case H0400636. In this Petition for Post Conviction Relief, Petitioner claims ineffective
assistance of Jason Pintler in representing him in this case. Normally, any communications
between Petitioner and his attorney would be privileged. IRE 502.

MOTION FOR ATTORNEY CLIENT WAIYER (SHOGER) Page 1

)
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However, where, as here, Petitioner complains of a breach of a duty by his attorney,
the privilege does not apply. IRE 502(d)(3). Accordingly, the State seeks an order of the
Court waiving the privilege so Jason Pintler will be free to discuss this case with the State.

RESPECTFULLY SUBMITTED this

-11_ day ofNovember, 2006.
GREG H. BOWER

Ad~i~Mney
By:

Gabriel M. Haws
Deputy Prosecuting Attorney

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this _Jday of

Noverntl?C, 2006, I served a

true and correct copy of the foregoing MOTION FOR ORDER WAIVING ATTORNEYCLIENT PRIVILEGE to the following person by US MAIL.
Jason Pintler
State Appellate Public Defender
3647 Lake Harbor Lane
Boise ID 83703
Joe Ellsworth
Ellsworth, Kallas, and Talboy, P.L.L.C.
1031 E. Park Blvd.
Boise Idaho 83712

MOTION FOR ATTORNEY CLIENT WAIVER (SHOGER) Page 2
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DEPUTY

GREG H. BOWER
Ada County Prosecuting Attorney
Gabriel M. Haws
Deputy Prosecuting Attorney
200 W. Front Street, Room 3191
Boise Idaho 83702
Telephone: (208) 287-7700

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

SHEY SHOGER,
Petitioner,
vs.
STATE OF IDAHO,
Respondent.

)
)
)
)
)
)
)
)
)

Case No. CVPC0616607
MOTION FOR ORDER WAIVING
ATTORNEY CLIENT PRIVILEGE

The State of Idaho, by and through Gabriel M. Haws, the undersigned Deputy Ada
County Prosecuting Attorney, moves this Court for an order waiving the attorney client
privilege between Petitioner and Randall Barnum concerning the representation of
Petitioner in case H0400636. In this Petition for Post Conviction Relief, Petitioner claims
ineffective assistance of Randall Barnum in representing him in this case. Normally, any
communications between Petitioner and his attorney would be privileged. IRE 502.

MOTION FOR ATTORNEY CLIENT WAIVER (SHOGER) Page l
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However, where, as here, Petitioner complains of a breach of a duty by his attorney,
the privilege does not apply. IRE 502(d)(3). Accordingly, the State seeks an order of the
Court waiving the privilege so Randall Barnum will be free to discuss this case with the
State.

RESPECTFULLY SUBMITTED this 7th day of November, 2006.
GREG H. BOWER
Ada County Prosecuting Attorney

By:

Gabriel M. Haws
Deputy Prosecuting Attorney

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this

Cl day of LQJeffi\J?C, 2006, I served a

true and correct copy of the foregoing MOTION FOR ORDER WAIVING ATTORNEYCLIENT PRIVILEGE to the following person by US MAIL.
Randall Barnum, Attorney at Law,
222 N. 13 th Street,
Boise ID 83702,
Joe Ellsworth
Ellsworth, Kallas, and Talboy, P.L.L.C.
I 031 E. Park Blvd.
Boise Idaho 83712

MOTION FOR ATTORNEY CLIENT WAIVER (SHOGER) Page 2
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NOV l 6 2006
J. DAVID NAVARRO, Cl.Irk

GREG H. BOWER
Ada County Prosecuting Attorney

SyJ BLACK
DEPUTY

Gabriel M. Haws
Deputy Prosecuting Attorney
200 West Front Street
Boise, Idaho 83702
Telephone: (208) 287-7700

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BEAR LAKE

SHEY SCROGER,
Petitioner,
vs.
STATE OF IDAHO,
Respondent.

) CASE NO. CVPC0616607
)
) MOTION FOR AN ORDER TAKING
) JUDICIAL NOTICE OF THE
) CASE/fRIAL RECORD,
TRANSCRIPTS, THE RULE 11
)
AGREEMENT, THE PSI AND ALL
) EVIDENCE AND RULINGS IN RE
) DEFENDANT'S MOTION FOR
) REDUCTION OF SENTENCE IN
) ADA COUNTY CASE NO. H0400636
)

COMES NOW, the State of Idaho, by and through Gabriel M. Haws, Deputy
Prosecutor for Ada County, and hereby moves this court pursuant to I.R.E. 20l(d), to
issue an Order Taking Judicial Notice Of The Court file, Trial Record, Rule 11
Agreement, Transcripts, the PSI, and all evidence and rulings In Re Defendant's Motion
for Reduction of Sentence in Ada County Case No. H0400636, the underlying criminal
case, for the purpose of reviewing Petitioner's (SCROGER) post-conviction claims, and
the Court's file.

MOTION FOR AN ORDER TAKING JUDICIAL NOTICE OF THE RECORD,
TRANSCRIPTS, AND PSI IN ADA COUNTY CASE NO. H04002399 (SCROGER), PageQ00035

)

Idaho Code section 19-4906(a) requires that, "[I]f the application is not
accompanied by the record of the proceedings challenged therein, the respondent shall
file with its answer the record or portions thereof that are material to the questions raised
in the application." The State submits that the requested record of the underlying criminal
case is not available to the state and/or too voluminous to file with its Answer to Petition
for Post-Conviction Relief, and Motion for Summary Dismissal.

Furthermore, in

Mathews v. State, 122 Idaho 801, 808, 839 P.2d 1215, 1222 (1992), the Idaho Supreme
Court stated, "we hold that prior to dismissing a petition for post-conviction relief, the
district court is required to obtain that portion of the trial transcript as is necessary to a
determination 'on the basis of the application, the answer or motion, and the record,' that
there are not material issues of fact and that the petitioner is not entitled to postconviction relief. I.C. § 19-4906(b)."
The State submits that taking judicial notice of the clerk's record, the Court's file,
transcripts, the Rule 11 Agreement, the PSI, and the evidence and memorandum decisions
in Re: Defendant's Motion for Reduction of Sentence and Re: Re: Defendant's Motion
for Reduction in Sentence in the underlying criminal case is necessary to provide this
Court with the record of the underlying criminal case relied upon by the State in its
Answer, Motion for Summary Dismissal, and Brief in Support of Summary Dismissal.

MOTION FOR AN ORDER TAKING JUDICIAL NOTICE OF THE RECORD,
TRANSCRIPTS, AND PSI IN ADA COUNTY CASE NO. H04002399 (SCH OGER), PagfJ-0 0Q36

'

DATED this /3n,day ofNovember, 2006

GREG H. BOWER
Ada County Prosecuting Attorney

Deputy Prosecuting Attorney

CERTIFICATE OF MAILING

I HEREBY CERTIFY that on this \ 3 day of October, 2006, I caused a
true and correct copy of the foregoing document to be delivered to Joe Ellsworth,
Attorney for Petitioner, 1031 E. Park Blvd., Boise ID 83712, by United States
mail, postage prepaid.

\.
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GREG H. BOWER
Ada County Prosecuting Attorney

Gabriel M. Haws
Deputy Prosecuting Attorney
200 West Front Street
Boise, Idaho 83702
Telephone: (208) 287-7700

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
CASE NO. CVPC 200616607

SHEY M. SHOGER
Petitioner,
vs.

ANSWER TO AMENDED
PETITION FOR POST
CONVICTION RELIEF and
MOTION TO DISMISS

STATE OF IDAHO,
Respondent.

~

COMES NOW, the State of Idaho, by and through Gabriel M. Haws, Deputy

Prosecuting Attorney for Ada County, and does hereby answer Petitioner SHEY M.
SHOGER's petition for post-conviction relief in the above-entitled action as follows:

I.
GENERAL RESPONSES TO SHEY M. SHOGER'S POST-CONVICTION
ALLEGATIONS

All allegations made by Petitioner are denied by the State unless specifically
admitted herein.

ANSWER TO AMENDED PETITION FOR POST CONVICTION RELIEF AND
MOTION TO DISMISS (SHOGER), Page 1
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II.
SPECIFIC ANSWERS TO BEHRENS' POST-CONVICTION ALLEGATIONS
1. Answering paragraphs 1 of Shoger's Amended Petition for Post-Conviction

Relief, Respondent admits the allegations contained therein.
2. Answering paragraph 2 of Shoger's Amended Petition, the State admits the
Petitioner is in the custody and control of the Idaho State Board_ of Corrections.
However, the State denies the broad and conclusory allegation that said
incarceration is in violation of Petitioner's constitutional rights.
3. Answering paragraph 3 of Shoger' s Amended Petition the State denies that the
Petitioner tendered a guilty plea in H0400636 on October 7, 2004, to an
amended charge of Trafficking in Methamphetamine, between 200 and 400
grams. The State admits the Petitioner attempted to plead guilty on said date
and the Court did reject the attempted plea. The State asserts the record stands
for itself as to whether the Court rejected the attempted plea under the factual
basis or under Alford v. United States, 400 U.S. 25 (1970).
4. Answering paragraph 4 of Shoger's Amended Petition, the State admits the
Petitioner was tried

and convicted by

a jury for

Trafficking in

Methamphetamine, 400 grams or more. The State denies that Petitioner was
convicted for Possession of a Controlled Substance with Intent to Deliver. The
State admits the Court did enter a Judgment of Conviction on December 6,
2004, and did sentence the Petitioner to a term often (10) years fixed, followed
by five (5) years indeterminate.

ANSWER TO AMENDED PETITION FOR POST CONVICTION RELIEF AND
MOTION TO DISMISS (SHOGER), Page 2
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5. Answering paragraph 5 of Shoger's Amended Petition, the State admits
Petitioner appealed her case and the sentence was affirmed on March 25, 2006,
by the Idaho Court of Appeals, Unpublished Opinion 399. The State denies
the sole basis for appeal was whether the district court abused its discretion in
sentencing.
6. Answering paragraph 6 ofShoger's Amended Petition, the State:.
a. Denies that Petitioner's trial counsel failed to provide effective
assistance of counsel. The State requests this allegation be dismissed, as
it is a broad and conclusory statement unsupported by affidavit or other
record.
b. Denies the Petitioner was not aware of the elements necessary to
establish Trafficking in Methamphetamine.
c. Denies that any confusion, which may have resulted from Petitioner's
attempted plea, was a result of trial counsel's ineffective assistance.
d. Neither admits or denies the Court rejected Petitioner's attempted plea
as a result of the confusion alleged to be caused by trial counsel.
e. Neither admits nor denies that a factual and legal basis was tendered for
an actual plea.

7. Answering paragraph 7 of Shoger's Amended Petition, the State lacks
sufficient information to either admit or deny the actual basis for the Court's
rejection of Petitioner's attempted plea.
8. Answering paragraph 8 of Shoger's Amended Petition, the State lacks
sufficient information to either admit or deny that Petitioner informed trial
counsel of her wish to go forward with a guilty plea. The State requests this
assertion by Petitioner be dismissed as the allegation is vague and unclear as to
exactly when Petitioner allegedly informed trial counsel of her wish to move
ANSWER TO AMENDED PETITION FOR POST CONVICTION RELIEF AND
MOTION TO DISMISS (SHOGER), Page 3
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forward with a plea of guilty. The State asserts the record stands for itself as to
the Court's refusal to conduct any further inquiry as to the factual basis or to
conduct any analysis of whether her plea was appropriate under Alford v.
United States, 400 U.S. 25 (1970).

9. Answering paragraph 9 of Shoger's Amended Petition, the State lacks
sufficient information to admit or deny whether at the time of her attempted
plea of guilty, the Petitioner understood there was a strong likelihood of
conviction if she were to proceed to trial.
IO.Answering paragraph 10 of Shoger's Amended Petition, the State admits that
Petitioner's knowledge of the amount ofmethamphetamine found in the house
is not an element of the crime under Idaho law. The State, however, denies
that Petitioner's guilty plea should have been accepted, as the record speaks for
itself. The State further denies that the Court should have accepted her plea of
guilty under alternative theories of aiding, abetting, or conspiracy, as the
Petitioner was not charged with any of those crimes, and thus could not enter a
plea to those crimes.
11. Answering paragraph 10 of Shoger' s Amended Petition, the State denies that
appellate counsel failed to provide effective assistance of counsel by failing to
raise the issue of whether the district court abused its discretion in rejecting her
plea on a factual basis or under Alford v. United States, 400 U.S. 25 (1970).
The State asserts that this claim is a broad and conclusory allegation
unsupported by affidavit or other record, and requests that this claim be
dismissed.

ANSWER TO AMENDED PETITION FOR POST CONVICTION RELIEF AND
MOTION TO DISMISS (SHOGER), Page 4
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The State asserts the following affinnative defenses to all allegations previously denied:

FIRST AFFIRMATIVE DEFENSE
SHEY M. SHOGER'S Amended Petition fails to state any grounds upon which
relief can be granted. Idaho Code§ 19-490l(a); I.R.C.P. 12(b)(6).

SECOND AFFIRMATIVE DEFENSE
SHOGER'S Amended Petition for Post-Conviction Relief contains allegations
unsubstantiated by affidavits, records, or other admissible evidence, and therefore fails to
raise a genuine issue of material fact. Idaho Code§§ 19-4902(a), 19-4903, and 19-4906.

THIRD AFFIRMATIVE DEFENSE
Shoger's Amended Petition for Post-Conviction Relief contains bare and
conclusory allegations and therefore fails to raise a genuine issue of material fact. Idaho
Code §19-4902(a), 19-4903, and 19-4906.

WHEREFORE, Respondent prays for relief as follows:
(a) That SHEY M. SHOGER'S claims for post-conviction relief be denied;
(b) That SHEY M. SHOGER'S claims for post-conviction relief be dismissed;
(c) For such other and further relief as the court deems necessary in the case.

DATED this

11-:

day ofNovember, 2006.

GREG H. BOWER
Ada County Prosecuting Attorney

ANSWER TO AMENDED PETITION FOR POST CONVICTION RELIEF AND
MOTION TO DISMISS (SHOGER), Page 5
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CERTIFICATE OF MAILING
I HEREBY CERTIFY that on this

day of

~mta:3('

2006, I

mailed a true and correct copy of the foregoing ANSWER TO PETITION FOR POST
CONVICTION RELIEF AND MOTION TO DISMISS to SHEY SHOGER through his
attorney of record Joseph Ellsworth, Attorney at Law, 1031 E. Park Blvd., Boise ID
83712, by depositing same in the U.S. Mail, postage prepaid.

ANSWER TO AMENDED PETITION FOR POST CONVICTION RELIEF AND
MOTION TO DISMISS (SHOGER), Page 6
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Session: Hortonl21206
Session: Hortonl21206
Session Date: 2006/12/12
Judge: Horton, Joel D.
Reporter: Starr, Vanessa

Division: DC
Session Time: 14:20

Courtroom: CR503

Clerk (s) :
Gagnepain, Melanie
State Attorneys:
Haws, Gabriel
Public Defender(s):
Prob. Officer(s):
Court interpreter(s):
--·-"

·-------·--------------------------------

Case ID: 0001
Case Number: CVPC0616607
Plaintiff: SCROGER, SHEY
Plaintiff Attorney:
Defendant: STATE OF IDAHO
Co-Defendant(s):
Pers. Attorney: Ellsworth, Joseph
State Attorney: Haws, Gabriel
Public Defender:

2006/12/12
15:01:47 - Operator
Recording:
15:01:47 - New case
STATE OF IDAHO,
15:02:08 - General:
The petitioner is present, in custody.
15:02:19 - Judge: Horton, Joel D.
takes up the State's motion for waiver of privilege.
15:03:29 - Pers. Attorney: Ellsworth, Joseph
responds.
15:03:39 - State Attorney: Haws, Gabriel
nothing further.
15:03:44 - Judge: Horton, Joel D.
indicates that by rule there is no privilege as to communica
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tions as to a
15:04:10 - Judge: Horton, Joel D.
claimed breach.
15:04:12 - Judge: Horton, Joel D.
indicates Mr. Barnum is not in the position to claim a privi
lege that does
15:04:26 - Judge: Horton, Joel D.
not exist.
15:04:28 - Judge: Horton, Joel D.
will not issue a blanket order as to waiver of privilege.
15:04:41 - Judge: Horton, Joel D.
questions regarding Mr. Barnum.
15:04:46 - State Attorney: Haws, Gabriel
indicates that Mr. Barnum has not asserted the privilege at
this time.
15:05:15 - Judge: Horton, Joel D.
indicates State's counsel may prepare an order regarding the
Court's ruling.
15:06:00 - Judge: Horton, Joel D.
takes up the motion for judicial notice.
15:06:07 - State Attorney: Haws, Gabriel
argues the motion judicial notice.
15:07:12 - Judge: Horton, Joel D.
questions as to the scope, notes the Court does not have tra
nscripts.
15:07:41 - State Attorney: Haws, Gabriel
indicates the preliminary hearing transcript.
15:08:11 - Pers. Attorney: Ellsworth, Joseph
responds.
15:09:59 - Judge: Horton, Joel D.
does not understand the petitioner's position.
15:10:10 - Pers. Attorney: Ellsworth, Joseph
no objection.
15:10:13 - Judge: Horton, Joel D.
takes judicial notice of the Court file.
15:10:47 - Judge: Horton, Joel D.
takes up the motion for summary disposition.
15:10:54 - Plaintiff Attorney:
15:10:56 - State Attorney: Haws, Gabriel
argues the motion for summary disposition.
15:27:52 - Pers. Attorney: Ellsworth, Joseph
responds.·
15:35:33 - Judge: Horton, Joel D.
questions as to any cases that suggests that a decision not
to accept an
15:35:46 - Judge: Horton, Joel D.
Alford decision is an abuse of discretion.
15:35:53 - Pers. Attorney: Ellsworth, Joseph
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responds.
15:36:26 - Judge: Horton, Joel D.
reads from case law.
15:36:53 - Judge: Horton, Joel D.
discusses the Jones case cited by petitioner's counsel and t
he Alford
15:37:07 - Judge: Horton, Joel D.
decision.
15:37:30 - Pers. Attorney: Ellsworth, Joseph
responds.
15:40:16 - Judge: Horton, Joel D.
questions as to further research.
15:41:14 - State Attorney: Haws, Gabriel
replies.
15:42:27 - Judge: Horton, Joel D.
questions Mr. Haws and he responds.
15:43:56 - Judge: Horton, Joel D.
questions as to further research and Mr. Haws responds.
15:45:43 - Pers. Attorney: Ellsworth, Joseph
further responds, does not see the Alford issue as all that
significant.
15:46:47 - Judge: Horton, Joel D.
will let the parties do some research.
15:46:55 - Judge: Horton, Joel D.
discusses the Strickland standard.
15:47:02 - Judge: Horton, Joel D.
is satisfied that there is a genuine issue of material fact
as to explaining
15:47:25 - Judge: Horton, Joel D.
the elements of the crime.
15:48:04 - Judge: Horton, Joel D.
indicates a significant question as to resulting prejudice.
15:48:36 - Judge: Horton, Joel D.
notes no case law in this State, but may be in others.
15:49:15 - Judge: Horton, Joel D.
discusses the claim as to ineffective assistance of trial co
unsel.
15:49:53 - Judge: Horton, Joel D.
discusses Alford pleas.
15:52:14 - Judge: Horton, Joel D.
discusses if the refusal to accept a plea is reviewable afte
r the defendant
15:52:28 - Judge: Horton, Joel D.
receives a trial.
15:53:05 - Judge: Horton, Joel D.
will allow 2 weeks for counsel to submit briefs.
15:53:17 - Judge: Horton, Joel D.
will take under advisement 2 weeks from today.
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JOSEPH L. ELLSWORTH, ESQ.
ELLSWORTH, KALLAS, & TALBOY, P.L.L.C.
1031 E, Park Blvd
Boise, ID 83712
Phone: (208) 336-1843
Fax: (208) 345-8945
Idaho State Bar #3702

'

-·,\'

Attorney for Petitioner

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF VALLEY
SHEY SCHOGER,
Petitioner,
vs.
STATE OF IDAHO,
Respondent.

)

)
)
)
)
)
)
)
)

Case No. CV PC 200616607
MOTION TO ENLARGE TIME

-----------'· )
COMES NOW, Petitioner, SHEY SCHOGER, by and through her attorney,
Joseph L. Ellsworth, and hereby moves to enlarge time to submit additional authority
in opposition to the State's Motion for Summary Disposition.
Petitioner's counsel moves the court on the basis that work load, scheduled
vacation, and legal holidays permitted insufficient time to complete additional research
until this week.
Dated this 'if'aay of January, 2007.

MOTION TO ENLARGE TIME

ORIGINAL
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RECE!VED

J

JAN O5 20ffi

'\

Ada County Clerk

JOSEPH L. ELLSWORTH, ESQ.
ELLSWORTH, KALLAS, & TALBOY, P.L.L.C.
1031 E, Park Blvd
Boise, ID 83712
Phone: (208) 336-1843
Fax: (208) 345-8945
Idaho State Bar #3702
Attorney for Petitioner
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF VALLEY
SHEYSCHOGER,
Petitioner,

)

)
)

Case No. CV PC 2006 16607

)

)

vs.

ORDER ENLARGING TIME

)

STATE OF IDAHO,
Respondent.

-----------

)
)
)
)

Upon motion of the Petitioner, and for good cause shown, the Motion to Enlarge
Time is granted.
Dated this i_ day of January, 2007.

~~
District Judge

ORDER TO ENLARGE TIME

NO.·----~----··...,- ... "~~--.. ·-·-·"'""".,,_ .... __ ....

-z_r

.
,.z.y::-

FiLED

4.. M•...•..••••............PM. ___

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

SHEY MARIE SCROGER,
Petitioner,

Case No. CV-PC-2006-16607
MEMORANDUM OPINION RE:
STATE'S MOTION TO DISMISS

VS.

STATE OF IDAHO,
Res ondent.

APPEARANCES:

Joseph L. Ellsworth, ELLSWORTH, KALLAS &
TALBOY, P.L.LC., for Petitioner, Shey Marie Schoger.
Gabriel M. Haws, Deputy Ada County Prosecuting
Attorney, for Respondent, State ofidaho.
FACTS AND PROCEDURAL HISTORY

On May 11, 2004, Petitioner Shey Marie Schoger ("Petitioner") was charged by
Indictment with Trafficking in Methamphetamine (400 grams or more), Possession of a
Controlled Substance (Marijuana) with Intent to Deliver and Possession of a Controlled
Substance (Psilocybin and/or Psilocyn) with Intent to Deliver.

Randall S. Barnum

("Barnum") was an attorney in the law firm that appeared as conflict counsel for the Ada
County Public Defender in Petitioner's representation.
primarily responsible for Petitioner's representation.
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underlying action by way of an affidavit filed on June 8, 2004. He represented Petitioner
in a motion to suppress that was heard on August 24, 2004 and August 26, 2004. The
motion to suppress was denied.
The parties appeared before the Court on October 7, 2004, for the pretrial
conference. The parties presented a proposed plea agreement, under which Petitioner
would plead guilty to an amended charge of Trafficking in Methamphetamine (200 grams
or more) and for which the State agreed to recommend a fixed sentence no greater than
the mandatory minimum five (5) year sentence (with an unspecified indeterminate term
to follow). The Court refused to accept Petitioner's plea of guilty and the case proceeded
to trial.
After the state rested, Petitioner moved for a judgment of acquittal, asserting that
there was insufficient evidence to sustain a conviction for the charges. The Court granted
Petitioner's motion as to charge of Possession of a Controlled Substance (Marijuana)
with Intent to Deliver. The motion was denied as to the two remaining counts. Petitioner
was found guilty of Trafficking in Methamphetamine (400 grams or more) and the lesser
included misdemeanor charge of Possession of a Controlled Substance (Psilocybin and/or
Psilocyn).
On October 29, 2004, Petitioner renewed her motion for a judgment of acquittal,
arguing that the evidence presented at trial "is insufficient to sustain a conviction against
the Defendant for the crime of Trafficking in Methamphetamine four hundred (400)
grams or more."
Petitioner appeared before the Court on December 1, 2004. The Court denied the
renewed motion for judgment of acquittal.
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sentence, with the mandatory minimum ten (10) years fixed for the charge of Trafficking
in Methamphetamine (400 grams or more). The Court imposed a concurrent jail sentence
for time served on the included misdemeanor charge of Possession of a Controlled
Substance (Psilocybin and/or Psilocyn). The Court imposed the mandatory minimum
$25,000 fine for the trafficking charge and waived all other fines and costs.

The

Judgment of Conviction and Commitment was filed on December 6, 2004.
Petitioner filed a timely appeal.

Her conviction was affirmed by way of an

unpublished opinion issued by the Court of Appeals on March 22, 2006. Her petition for
review was denied by the Supreme Court and Remittitur was issued on June 1, 2006.
Petitioner filed her Petition for Post Conviction Relief on August 24, 2006. The
Court appointed counsel to represent Petitioner. On October 23, 2006, Petitioner filed
her Amended Petition for Post Conviction Relief.
On November 16, 2006, the State filed its motion that the Court take judicial
notice of earlier proceedings. On November 17, 2006, the State filed its Answer to the
Amended Petition for Post Conviction Relief and Motion to Dismiss. On December 6,
2006, the State filed its Brief in Support of Motion for Summary Dismissal. The State's
motions came before the Court for hearing on December 12, 2006. As Petitioner had no
objection to the State's motion for judicial notice, that motion was granted.
The parties then presented argument on Respondent's Motion to Dismiss. In view
of arguments advanced in connection with the motion, the Court gave the parties until
December 26, 2006, to submit briefs on the issues presented by the motion to dismiss.
The State filed its Second Brief in Support of Motion for Summary Dismissal on
December 22, 2006. On January 5, 2007, Petitioner filed her Motion to Enlarge Time to
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file her Memorandum in Opposition to Summary Disposition. On January 8, 2007, the
Court granted Petitioner's motion and this matter was taken under advisement, pending
issuance of this written opinion.
ANALYSIS

Petitioner advances two substantive issues m support of her claim for postconviction relief: (1) trial counsel provided ineffective assistance of counsel by failing to
explain "the factual and legal basis necessary to plead guilty" to the reduced trafficking
charge; and (2) appellate counsel provided ineffective assistance of counsel by failing to
advance the claim that this Court abused its discretion by refusing to accept Petitioner's
attempt to plead guilty.
I.

RESPONDENT'S MOTION FOR SUMMARY DISMISSAL OF
PETITIONER'S CLAIM OF INEFFECTIVE ASSISTANCE OF
TRIAL COUNSEL SHOULD BE GRANTED.

An applicant seeking relief for ineffective assistance of counsel has the burden of

proving, by a preponderance of the evidence, the allegations on which the claim is based.
Milburn v. State, 135 Idaho 701, 706, 23 P.3d 775, 780 (Ct. App. 2000), review denied.

A post-conviction relief action is a civil proceeding in which the
applicant bears the burden to prove the allegations upon which the request
for relief is based. An order for summary disposition of a post-conviction
relief application under LC. § 19-4906(c) is the procedural equivalent of
summary judgment under Idaho Rule of Civil Procedure 56. Therefore,
summary dismissal of a post-conviction application is appropriate only if
there exists no genuine issue of material fact which, if resolved in the
applicant's favor, would entitle him to the requested relief.
Newman v. State, 140 Idaho 491, 492-93, 95 P.3d 642, 643-44 (Ct. App. 2004) (citations

omitted).
The Idaho Court of Appeals has described the principles governing a claim of
ineffective assistance of counsel:
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A claim of ineffective assistance of counsel may properly be
brought under the post-conviction procedure act. The relevant rules are
laid out in State v. Mathews, 133 Idaho 300,986 P.2d 323 (1999):
The benchmark for judging a claim of ineffective assistance
of counsel is "whether counsel's conduct so undermined the
proper functioning of the adversarial process that the trial cannot
be relied on as having produced a just result." The test for
evaluating whether a criminal defendant has received the effective
assistance of counsel is the two prong test found in Strickland [v.
Washington, 466 U.S. 668, 687, 104 S.Ct. 2052, 2064, 80 L.Ed.2d
674,693 (1984)]. Under this test, a petitioner must show both that:
1) his counsel's conduct was deficient because it fell outside the
wide range of professional norms, and 2) the petitioner was
prejudiced as a result of that deficient conduct.
***
In evaluating defense counsel's actions under the
Strickland standard, · we first address whether counsel's
performance was deficient. To satisfy the deficient performance
prong, the defendant is required to show "that counsel made errors
so serious that counsel was not functioning as the 'counsel'
guaranteed the defendant by the Sixth Amendment." Simply
stated, the standard for evaluating attorney performance is
objective reasonableness under prevailing professional norms ....
In assessing the reasonableness of attorney performance,
judicial scrutiny must be highly deferential and every effort must
"be made to eliminate the distorting effects of hindsight, to
reconstruct the circumstances of counsel's challenged conduct, and
to evaluate the conduct from counsel's perspective at the time."
The defendant making a claim of ineffective assistance is required
to "identify the acts or omissions of counsel that are alleged not to
have been the result of reasonable professional judgment. The
court must then determine whether, in light of all the
circumstances, the identified acts or omissions were outside the
wide range of professionally competent assistance." Moreover,
"the court should recognize that counsel is strongly presumed to
have rendered adequate assistance and made all significant
decisions in the exercise of reasonable professionaljudgment."
This Court has long adhered to the proposition that tactical or strategic
decisions of trial counsel will not be second-guessed on appeal unless
those decisions are based on inadequate preparation, ignorance of relevant
law or other shortcomings capable of objective evaluation.
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Laughlin v. State, 139 Idaho 726, 728-29, 85 P.3d 1125, I 127-28 (Ct. App. 2003), review
denied (emphasis in original, citations omitted).

The evidentiary requirement for a petition for post-conviction relief is more
stringent than that provided by Rule S(a)(l), I.R.C.P., for a standard civil complaint.
[A]n application must contain much more than "a short and plain
statement of the claim" that would suffice for a complaint under I.R.C.P.
S(a)(J ). Rather, an application for post-conviction relief must be verified
with respect to facts within the personal knowledge of the applicant, and
affidavits, records or other evidence supporting its allegations must be
attached, or the application must state why such supporting evidence is not
included with the application. LC. § 19-4903. In other words, the
application must present or be accompanied by admissible evidence
supporting its allegations, or the application will be subject to dismissal.
[T]he court is not required to accept either the applicant's mere conclusory
allegations, unsupported by admissible evidence, or the applicant's
conclusions of law.
Goodwin v. State, 138 Idaho 269, 271-72, 61 P.3d 626, 628-29 (Ct. App. 2002), review
denied.
A. The failure to· advise a criminal defendant of the elements of the offense
to which he or she attempts to plead guilty constitutes deficient
performance.

The Court accepts the proposition that the failure to explain the elements of the
offense to which Petitioner attempted to plead guilty constitutes deficient performance.
In so doing, the Court declines to accept the State's suggestion that it ought to adopt the
minority view that a fair trial cures constitutional deficiencies during plea bargaining.
The Due Process requirement that an accused's plea of guilty must be knowing
and intelligent (applied to the states by operation of the Fourteenth Amendment) was
a1iiculated in Boykin v. Alabama, 395 U.S. 238, 89 S.Ct. 1709, 23 L.Ed.2d 274 (1969).
The Boykin court held that a plea of guilty falls short of constitutional requirements if it is
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based upon, inter alia, ignorance or incomprehension. 395 U.S. at 242-43, 89 S.Ct. at
1712. A failure to advise a defendant of the elements of an offense to which he or she
subsequently pleads guilty is an omission that does not fall within the wide range of
professionally competent assistance, i.e., it is deficient perfonnance. The determination
whether this duty has been breached does not tum on whether the effort to plead guilty
was successful. Accordingly, for purposes of the present motion, the Court concludes
that Petitioner has adequately alleged deficient performance of trial counsel.
B. There is no genuine issue of material fact for resolution as to whether trial
counsel's deficient performance resulted in prejudice.
There is no suggestion in the present case that the alleged deficient performance
by trial counsel prevented her from infonning the Court of facts upon which the Court
could have detennined that she was, in fact, guilty of the reduced trafficking charge. 1
The failed plea colloquy clearly demonstrates that although Petitioner admitted
possession of 56 grams of methamphetamine, she denied the intention to exercise
dominion or control over a much larger quantity of methamphetamine that Jaw
enforcement officers located in her residence.

As her trial attorney explained, the

methamphetamine located in the residence was handled by her co-defendant and
"hidden" from her. Although Petitioner admitted that she was aware of the presence of
methamphetamine in her home in the course of her failed plea colloquy, she denied that
she intended to exercise control over that substance. For that reason, the Court refused to
accept her plea of guilty. Thus, this case presents the interesting claim that Petitioner was
1

Indeed, trial counsel's advice to the Com1 that Petitioner desired to enter an Alford plea was consistent
with his duty to notify the Court that Petitioner denied committing the lesser offense. See State v. Dye, 124
Idaho 250, 255, 858 P.2d 789, 794 (Ct. App. 1993), review denied. ("We hold that to enter a valid Alford
plea for purposes of triggering a duty upon the court to inquire into the factual basis of a plea, a defendant
or counsel must make the court aware of the defendant's refusal to admit the acts charged.")
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deprived of rights guaranteed to her by our state and federal constitutions because she
was not permitted to plead guilty to a crime that she denied committing.
The plea colloquy clearly demonstrates the reality that this Court was not willing
to accept a plea of guilty in the face of Petitioner's assertion of factual innocence. The
"prejudice" in this case was the Court's refusal to accept Petitioner's proffered plea of
guilty.

The only manner in which Petitioner's trial counsel could have changed the

outcome would have been by persuading Petitioner to falsely testify as to the factual basis
upon which the plea of guilty might have been accepted.
Much is demanded of trial counsel in criminal cases.

Nevertheless, the

constitutional right to effective assistance of counsel does not impose a duty upon a
defense attorney to suborn his or her client's perjury by way of a false confession to a
crime which the client denies committing. The Court concludes that Petitioner's claim of
ineffective assistance of counsel does not assert demonstrable prejudice. For this reason,
Petitioner's first claim of ineffective assistance of counsel is denied.
II.

RESPONDENT'S MOTION FOR SUMMARY DISMISSAL OF
PETITIONER'S CLAIM OF INEFFECTIVE ASSISTANCE OF
APPELLATE COUNSEL SHOULD BE GRANTED.

Claims of ineffective assistance of counsel by appellate counsel are governed by
the Strickland standard. Mitchell v. State, 132 Idaho 274,277,971 P.2d 727, 730 (1998).

In the context of trial counsel's performance, "[w]here the alleged deficiency is counsel's
failure to file or pursue certain motions, a conclusion that the motion, if pursued, would
not have been granted, is generally determinative of both prongs of the Strickland test."
State v. Hairston, 133 Idaho 496, 512, 988 P.2d 1170, 1186 (1999) (citing Huck v. State,
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124 Idaho 155, 158, 857 P.2d 634,636 (Ct. App.1993)). A similar analysis should apply
to a claim that appellate counsel failed to provide effective assistance of counsel.
The present claim of ineffective assistance of counsel by appellate counsel
requires a consideration of the principles governing so-called Alford pleas, i.e., pleas of
guilty coupled with claims of factual innocence. North Carolina v. Alford. 400 U.S. 25,
91 S.Ct. 160, 27 L.Ed.2d 162 (1970).

In Alford, the Supreme Court affirmatively

answered the question whether the United States Constitution permits acceptance of a
plea of guilty when it is accompanied by a protestation of innocence despite strong
evidence of guilt.
In this case, in response to trial counsel's request that the Court accept Petitioner's
Alford plea, the Court explained the reasons that it was unwilling to accept Petitioner's

plea of guilty to the reduced charge. In so doing, the Court noted that the effect of
Petitioner's plea would be to waive her right to appellate review of the denial of her
suppression motion. The Court also articulated the philosophical reservations that have
resulted in this Court's consistent refusal to accept Alford pleas except in those instances
where the defendant lacks recollection of the events giving rise to the charge. 2
The claim that a trial court has abused its discretion is governed by the familiar
Sun Valley three-pronged inquiry to determine "(1) whether the trial court c01Tectly

perceived the issue as one of discretion; (2) whether the trial court acted within the outer
boundaries of its discretion and consistently with the legal standards applicable to the
2

The Court recognizes that these reservations are precisely the sort discussed by the United States Supreme
Court in Alford in the constitutional analysis of the voluntariness of the plea. This Court's unwillingness to
accept Alford pleas as a matter of course is not the product of the mistaken notion that such a plea is
involuntary in the constitutional sense. Although the Constitution permits judges to adopt a different
approach - and many judges perceive that the volume of their caseloads demand acceptance of plea
bargains involving Alford pleas - this Court is inclined to rely upon and trust the jury system to determine
guilt or innocence in cases in which the defendant asserts his or her innocence.
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specific choices available to it; and (3) whether the trial court reached its decision by an
exercise of reason." Sun Valley Shopping Ctr., Inc. v. Idaho Power Co., 119 Idaho 87,
94,803 P.2d 993, 1000 (1991).
Petitioner cites State v. Jones, 129 Idaho 471,474,926 P.2d 1318, 1321 (Ct. App.
1996) for the proposition that "Idaho Law also requires the court to use discretion in
deciding whether or not to accept an Alford Plea." Memorandum in Opposition to
Summary Disposition, p. 2. Although the Court agrees that it possesses discretionary
authority to accept an Alford plea, the question is whether the Court may be required to
accept such a plea. The Court does not find Petitioner's citation to Lockard v. State, 92
Idaho 813, 822, 451 P.2d 1014, 1023 (1969) to be persuasive. 3 Lockard predated the
decision in Alford and involved a claim that the trial court erred by accepting a guilty plea
to a charge of receiving stolen property in the face of the defendant's statement that he
didn't know the property was stolen. That, of course, is precisely the opposite of the
instant circumstance. The discussion of the importance of the plea bargaining process in
Lockard explains the practical considerations which lead judges to accept Alford pleas;

that discussion does not, however, suggest that judges must yield to the weight of their
calendars if they are not so inclined.
Petitioner has not identified a single instance in which a ttial court has been found
to have committed error by refusing to accept a guilty plea. In Alford, the Supreme Court
expressly stated:

"Our holding does not mean that a trial judge must accept every

3

Nor does the citation appear to be accurate. Aside from the variations in spelling "Lockard," the
quotation attributed to the decision is actually excerpted from the following statement: "A man accused of
a crime has a right to defend himself, a right to be represented by counsel, and a right to a delay in
sentencing. That same man likewise has a right to plead guilty in non-capital cases, a right to waive
counsel, and a right to waive delay in sentencing."

MEMORANDUM OPINION RE:
STATE'S MOTION TO DISMISS- Page 10

000058

constitutionally valid guilty plea merely because a defendant wishes so to plead. A
criminal defendant does not have an absolute right under the Constitution to have his
guilty plea accepted by the court .... " Id., 400 U.S. at 38 n. 11, 91 S.Ct. at 168 n. 11
(citing Lynch v. Overholser, 369 U.S. 705, 719, 82 S.Ct. 1063, 1072, 8 L.Ed.2d 211
(1962)). Given this authority, and the absence of authority in support of the position
advanced by Petitioner, the Court concludes Petitioner would not have prevailed if this
issue had been presented on direct appeal. Accordingly, this claim for post-conviction
relief must be denied.
CONCLUSION

For the foregoing reasons, Respondent's motion to dismiss is granted. Counsel
for Respondent is directed to prepare and submit a form of judgment consistent with this
opm1on.
IT IS SO ORDERED.

DATED this_±_ day of February, 2007.

~w~~

KlEL D. HORTON

District Judge
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GREG H. BOWER
Ada County Prosecuting Attorney

Gabriel M. Haws
Deputy Prosecuting Attorney
200 W. Front Street, Room 3191
Boise, Idaho 83702
Telephone: (208) 3281-7700

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
SHEY MARIE SHOGER,
Petitioner,
vs.
THE STATE OF IDAHO,
Respondent.

)
)
)
)
)
)
)
)
)

Case No. CV-PC-2006-16607

ORDER GRANTING
SUMMARY DISPOSITION IN
FAVOR OF THE STATE OF
IDAHO

The Court, having considered Petitioner' s claims for post-conviction relief, the
State of Idaho' s response thereto, the State' s motion for summary disposition of
Petitioner' s claims, arguments in support of and in opposition to the State' s motion, and
being duly advised in the premises, hereby finds and orders as follows:

FINAL
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JUDGMENT
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1. The Court finds that Petitioner' s application for post conviction relief for
ineffective assistance of trial counsel and appellate counsel fails to state a
sufficient claim upon which any relief can be granted.
2. The Court finds that Petitioner is not entitled to post conviction relief and that
the State of Idaho is entitled to judgment as a matter of law.
RJI- 7lftr ,U3/I-IMI.I J/11--JW 1,,,, ?lf'lf (dl/Ll'"J J,IJ>"'-(IMN'.fc/4 /11A//1~ fo/;M f'<-rttv411 y 71~ct17
Now therefore,"the Court ORDERS that Petitioner' s application for postconviction relief is denied and that FINAL JUDGMENT in this case shall be, and by this
order, is entered against Petitioner, SHEY MARIE SHOGER, and FINAL JUDGMENT
in this case shall be, and by this order, is entered in favor of Respondent, the State of
Idaho.
It is so ordered.
Dated this Zif day of

~Pitv,-1 , 2007.

District Judge
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L. ELLSWORTH, ESQ.

l"-o! ELLSWORTH, KALLAS, TALBOY & DEFRANCO, P.L.L.C.
1031 E. Park Blvd.
Boise, ID 83712
Phone: (208) 336-1843
Fax: (208) 345-8945
Idaho State Bar No. 3702
Attorney for Petitioner
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
SHEY SCHOGER,
Petitioner,

)
)
)

)
)
)
)

vs.
STATE OF IDAHO,
Respondent.
TO:

Case No. CVPC 200616607
NOTICE OF APPEAL

)
)
)

THE RESPONDENT, DEPUTY ADA COUNTY PROSECUTING

ATTORNEY, AND THE CLERK OF THE ABOVE ENTITLED COURT; IDAHO
ATTORNEY GENERAL.
1.

The above named Appellant, appeals against the State of Idaho to the

Idaho Supreme Court from the Judgment Dismissing Post Conviction Relief, entered
February 27, 2007, by the Honorable District Court Joel D. Horton.
2.

That the party has a right to appeal to the Idaho Supreme Court, and the

Judgment or Order described in paragraph one (1) above is appealable pursuant to
I.A.R. ll(a)(l).

3.

A preliminary statement of the issue(s) on appeal:

A. Did The District Court Err When It Dismissed the Amended Petition For Post
Conviction Relief?
NOTICE OF APPEAL 1
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)
4. Is a reporter's transcript requested? Yes. Appellant requests preparation of a
limited transcript as defined in LA.R. 25(a), and the following hearings: Oral Argument,
Dated December 12, 2006. The appellant requests the court also include the Reporter's
Transcript on Appeal in Ada County Case No. H0400636, Supreme Court Docket No.
31407.
5. The appellant requests that the clerk's record contain those documents
automatically included as set out in I.A.R. 28 (b), prepared in the above-entitled case.
6. I certify:
(a) That a copy of this Notice of Appeal has been served on the reporter.
(b) That the Appellant is exempt from paying the estimated transcript fee
because he is indigent due to her incarceration in the Adams County Jail under the
control of the Idaho Department of Correction. Counsel for the Appellant is court
appointed conflict counsel for the Ada County Public Defender.
(c) That the Appellant is exempt from paying the estimated fee for
Preparation of the clerk's record because she is indigent due to her incarceration.
(d) That the Appellant is exempt from paying the filing fee because she is indigent due
to her incarceration.
(e) That service has been made upon all parties required to be served pursuant
to LA.R. 25.
Dated This 1st day of March, 2007.

q,ar-42
Joseph L. Ellsworth
Attorney At Law
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CERTIFICATE OF SERVICE
I hereby certify that on the 1st, day of March, 2007, I served a true and correct
copy of the within and foregoing document by the method indicated below an
addressed to the following:
Ada County Prosecutor's Office
200 West Front Street
Boise, ID 83702
Idaho State Appellate Public Defender's Office
3647 Lake Harbor Ln.
Boise, ID 83703
Fax # (208) 334-2985
Clerk of the Court
200 W. Front Street
Boise, Idaho 83702
Idaho Attorney General
P.O. Box 83720
Boise, Idaho 83720

[)(U.S. Mail
[ ] Overnight Mail
[ ] Facsimile
[ ] Hand delivered

q~
Joseph L. Ellsworth
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~~FP!:i·L. ELLSWORTH, ESQ.

...~~ E~SVVORTH, KALLAS, TALBOY & DEFRANCO, P.L.L.C.
cj<l>'0:31 East Park Blvd.
tr,.<>'?> Boise, ID 83712
Phone: (208) 336-1843
Fax:
(208) 345-8945
Idaho State Bar No. 3702
Attorney for Petitioner
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
)
)
)

SHEY SCROGER,
Petitioner,

Case No.: CV PC 06 16607

)

)

vs.

)

)
)
)

STATE OF IDAHO,
Respondent.

MOTION TO APPOINT
STATE APPELLATE PUBLIC
DEFENDER

COMES NOW, the Petitioner, by and through her attorney, Joseph L. Ellsworth,
and moves this Court to appoint the Idaho State Appellate Public Defender in the above
captioned case. This motion is based upon the Petitioner filing a Notice of Appeal and
the Petitioner being indigent.
Dated this

Af day of March, 2007.
·

olit'~
Joseph L. Ellsworth
Attorney for Petitioner

Motion to Appoint State Appellate Public Defender - Page 1

· 000065

CERTIFICATE OF SERVICE

J:!...

~ay of March, 2007, I served a true and correct
I hereby certify that on the
copy of the within and foregoing document by the method indicated below and
addressed to the following:

Ada County Prosecutor
200 West Front Street
Boise, Idaho 83702
[ ,tU.S. Mail
[ ] Facsimile
[ ] Hand Delivery
Idaho State Attorney General
Appellate Division
P.O. Box 83720
Boise, Idaho 83720

State Appellate Public Defender
3647 Lake Harbor Lane
Boise, Idaho 83703
[ fU.S. Mail
[ ) Facsimile
[ ) Hand Delivery
Clerk of the Court
200 West Front Street
Boise, Idaho 83702

[ J,D. S. Mail
[ ,rtJ.S. Mail
[ ] Facsimile
[ ] Hand Delivery

[ ] Facsimile
[ ] Hand Delivery

~Adu~
Josph L. Ellsworth

Motion to Appoint State Appellate Public Defender - Page 2

000066

IN THE DISTRICT COURT OF THE FOURTH JUDIOAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
SHEY SCHOGER,

)
)

Appellant,

)

Case No. CV PC 06 16607

)

vs.
STATE OF IDAHO,
Respondent.

)
)
)
)
)

ORDER APPOINTING
STATE APPELLATE
PUBLIC DEFENDER

Upon motion of the Appellant, the court hereby finds the appellant indigent and
appoints the State Appellate Public Defender to represent the appellant on appeal in the
above-entitled case.
DATED This jJ_ day of March, 2007.

d::t:

D. Hodon
District Judge - Fourth District

ORDER APPOINTING STATE APPELLATE PUBLIC DEFENDER -1
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CLER.K'S CERTIFICATE OF SERVICE
I hereby certify that on the

A

day of March, 2007, I served a true and correct

copy of the within and foregoing document by the method indicated below and
addressed to the following:
Ada County Prosecutor
200 West Front Street
Boise, Idaho 83702
[ ] U.S. Mail
[ ] Facsimile
Hand Delivery

)<1

Idaho State Attorney General
Appellate Division
P.O. Box 83720
Boise, Idaho 83720

·1X( U.S. Mail

1 JFacsimile

[ ] Hand Delivery

Joseph L. Ellsworth
1031 East Park Blvd.
Boise, Idaho 83712

rf

u.s.Mail
( JFacsimile
[ ] Hand Delivery
State Appellate Public Defender
3647 Lake Harbor Lane
Boise, Idaho 83703

/

[}-D.S. Mail
[ ] Facsimile
[ ] Hand Delivery

t/· (/'
/.

(,/

ORDER APPOINTING STATE APPELLATE PUBLIC DEFENDER -2 -
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
SHEY MARIE SCH OGER,
Supreme Court Case No. 33976
Petitioner-Appellant,
CERTIFICATE OF EXHIBITS

vs.
STATE OF IDAHO,
Respondent.

I, J. DAVID NAYARRO, Clerk of the District Court of the Fourth Judicial District of the
State ofldaho in and for the County of Ada, do hereby certify:
There were no exhibits offered for identification or admitted into evidence during the
course of this action.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the said
Court this 5th day of June, 2007.

J. DAVID NAVARRO
Clerk of the District Court

By_ _c - - : - - - c " ,
Deputy Clerk

CERTIFICATE OF EXHIBITS

OOOG9

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICTOF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
SHEY MARIE SCROGER,
Supreme Court Case No. 33976
Petitioner-Appellant,
CERTIFICATE OF SERVICE

vs.
STATE OF IDAHO,
Respondent.

I, J. DAVID NAVARRO, the undersigned authority, do hereby certify that I have
personally served or mailed, by either United States Mail or Interdepartmental Mail, one copy of
the following:
LIMITED CLERK'S RECORD AND REPORTER'S TRANSCRIPT
to each of the Attorneys of Record in this cause as follows:

STATE APPELLATE PUBLIC DEFENDER

LAWRENCE G. WASDEN

ATTORNEY FOR APPELLANT

ATTORNEY FOR RESPONDENT

BOISE, IDAHO

BOISE, IDAHO

J. DAVID NAVARRO
Clerk of the District Court

O 2 2007
Date of Service: -!\UG
-------

CERTIFICATE OF SERVICE
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
SHEY MARIE SCROGER,
Petitioner-Appellant,

Supreme Court Case No. 33976

VS.

CERTIFICATE TO RECORD
STATE OF IDAHO,
Respondent.

I, J. DAVID NAVARRO, Clerk of the District Court of the Fourth Judicial District of the
State ofldaho, in and for the County of Ada, do hereby certify that the above entitled case was
previously on appeal in Supreme Court case No. 31407. Therefore, this appeal record will
include only those documents required under Rule 28 of the Idaho Appellate Rules, as well as
those requested by Counsels which were not included in the previous appeal.
I FURTHER CERTIFY, that the Notice of Appeal was filed on the 5th day of March
2007.

J. DAVID NAVARRO
Clerk of the District Court

CERTIFICATE OF RECORD

000'7f

